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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

DANA W. BROWN, as Assignee of

and as Party Substituted for the

Mannheim Assn. Co., et als..

Appellant,

VS.

THE MERCHANTS' MARINE
INS. CO., LTD., Et Als.,

Appellees.

> No. 1226.

Appellant's Answering Brief on Motion to Dismiss

Appeal.

STATEMENT OF THE CASE.

A brief statement of the facts of the case out of which

this motion arises will probably aid the Court to a

clearer comprehension of the questions involved.

This is an appeal from the decree of the Court below

distributing four thousand one hundred and thirty-two

dollars and ninety-two cents ($4,132.92) to the appel-

lees (Apostles, pp. 57 and 58).



In August, 1898, the assignors of the appellant issued

their all risks valued hull policies (valuation, $75,000.-

00) of marine insurance upon the steamship "City of

Kingston" at the valuation and for the sums appearing

on page 40 of the Apostles.

Simultaneously or subsequently the appellees issued

their total loss open policies for "$12,200.00 on dis-

" bursements and
|

or increased value insured against

" total loss only, warranted free from all average no

" salvage charges and contained the P. P. I. Clause"

upon the same vessel (Statement of Facts, Exhibit No.

). The "P. P. I." clause meaning, of course,

"Policy Proof of Interest."

Thereafter the "Kingston" was in collision with the

steam.ship "Glenogle" and became a total loss. After

the liabilities of the vessels were determined by the

Court in the collision cases and the amount due the

"Kingston" paid into the registry of the Court and all

expenses of suit paid and deducted from said amount,

there remained in the registry of the Court $47,426.97,

which the valued policy underwriters claimed should

have been distributed to them. Instead of this $47,-

426.97 being distributed to the aforesaid underwriters,

$4,132.92 was distributed to the open policy under-

writers. The appeal here is from the decree of distri-

bution, distributing this $4,132.92 to the appellees in-

stead of to the appellant substituted for the aforesaid all

risks underwriters (Apostles, pp. 72 and 73).



As TO THE First Ground Urged for Dismissing

THE Appeal.

The decree appealed from was made and entered on

the 14th day of September, 1904; so that the six months'

period did not expire until the end of the 14th day of

March, 1905. On the 13th day of March, 1905, there

was served upon the proctor for the appellees and filed

with the Clerk of the District Court the notice of ap-

peal (Apostles, pp. 62 and 83) ; on the same day

(March 13, 1905) there were served upon the proctor

for the appellees the order substituting appellant Dana

W. Brown and also notice of the substitution of appel-

lant Dana W. Brown (Apostles, pp. 83 and 84).

Under rule i, in i\dmiralty of this Court, as modi-

fied by note to rule i, in Kenney vs. Louie, May Term,

1903, the appeal is perfected by filing with the Clerk

of the District Court and serving upon the adverse

party notice of appeal. Nothing further is necessary

to be done. 1 he affidavit of Bronson (Apostles, pp. 83

and 84) shows that he served the order substituting

Brown on the 13th day of March, 1905. He could not,

of course, have served such an order unless there was

one, and if there was such an order on March 13, 1905,

the fact that it was not filed until March i6th would

not defeat the appeal. It further appears from the rec-

ord (Apostles, p. 65) that the appellant's bond on ap-

peal was approved and filed on the 13th of March,

7905, and on that day the Judge below endorsed on said



bond "appeal is allowed." This, too, shows that the

order of substitution must have been made on March

13, 1905, or prior thereto.

"When prayer for allowance of an appeal was
within the statutory time, the case will not be dis-

missed for the reason that the appeal was not act-

ually allowed within that time." Latham vs. U. S.,

9 Wall., 145, 19 Law Ed., 771.

"An order allowing an appeal has relation back
to the date of the prayer for allowance, and will be

considered as made on that day." lb.

It is respectfully submitted to the Court that the ap-

pellant here should not be compelled, for the purposes

of this motion, to go into any phases of the case, save

as to the alleged irregularity in acquiring jurisdiction

of the persons of the appellees. This is a special ap-

pearance on the part of the appellees, an appearance in

which they say they appear "Specially for the purpose

of this motion only and without intending to enter" a

general appearance herein. Under such an appear-

ance, the Court should not consider any questions that

may be raised as to non-joinder or mis-joinder of par-

ties, or as to the evidence to support the decree, or as to

the nature or efifect of the assignment, or as to insuffi-

ciency in the assignment of errors, or the motion to

strike from the record certain documents or any other

question save the alleged failure properly to perfect the

appeal. Tn addition, this special appearance comes

after the attorney of record for the appellees in the
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Court below and for the motion here had endeavored

to sever his connection with the cause, because he did

not feel at liberty to accept service or make stipulations

(Apostles, pp. 74 and 75).

A party cannot fail to appear and reap advantages

which an appearance alone will secure (Ency. Pi &
Pr., Vol. 2, p. 602).

If it appears that the Appellate Court has not juris-

diction, either of the person or of the subject matter,

the Court will, of course, dismiss the cause upon its

own motion.

Clearly the Court here has jurisdiction of the subject

matter, viz., the proper distribution of a fund in the

registry of a Court of Admiralty; so that the only ques-

tion this Court can consider, upon this special appear-

ance for the purpose of moving to dismiss, is. Has the

Court jurisdiction of the person?

The subject matter being within the Admiralty, the

Court has jurisdiction thereof, and the motion should,

therefore, be denied. We are not compelled, by this

motion, to discuss the merits of the cause with parties

who have elected not to put in a general appearance;

but who have preferred to wait until the last moment

and then endeavor to try the whole cause upon a mo-

tion to dismiss, made on a special appearance.

The filing of the points and authorities with the mo-

tion to dismiss make it necessary for us to submit au-

thorities upon questions that we are satisfied should not

be considered upon such a motion. Among them is the



objection urged under the first ground: that distribu-

tion having been made according to the terms of the

decree and no supersedeas having been given, that the

right to appeal has been abandoned. We think it well

settled that distribution does not work an abandonment

of the right to appeal.

In the case of Basket vs. Haskell^ as Admr., 107 U.

S., 27 Law Ed., 501, et seq., the Court said:

''It is apparent, however, that the sole controversy

is between the present parties to the appeal. By
the delivery of the certificate of deposit to the clerk,

the attorneys of Basket are exonerated from all re-

sponsibility, and the payment of the money by the

bank, to the appellee, equally relieves it and its offi-

cers; for, not being parties to the appeal, and the

execution of the decree not having been superseded,

the decree will always furnish them protection,

whether affirmed or reversed; because, if reversed,

it would only be so as between the parties to the ap-

peal. So that the omitted parties have no legal in-

terest, either in maintaining or reversing the de-

cree, and consequently are not parties to the ap-

peal," and authorities cited.

In Milner vs. Meek, 95 U. S., 24 Law Ed., 446, the

Court said (p. 447) :

"Milner alone appealed; but his appeal brings

up so much of the case and such of the parties as

are necessary for the determination of his rights."
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As TO THE Second Ground Urged.

First as to the objection that no notice of appeal has

been served upon certain of the intervenors:

"Where a person is entitled to an aliquot propor-

tion of a certain sum in the hands of trustees, if the

proportion and sum be clearly ascertained and fixed

upon the face of the trust the persons entitled to the

other aliquot shares of the fund are not indispens-

able parties to a bill to have it transferred to him."'

Ency. PI. ^ Pr., Vol. XV, 658.

"Where a decree disposes of a number of dis-

tinct claims, an appeal by one party from an ad-

verse decision as to one of such claims does not

bring up for review the other portions of the de-

cree." Mason et al. vs. Marine Insurance Co., no
Fed., 452.

The rights of the different parties in this cause were

certainly several and not joint. There was a fund in

the registry of the Court to be distributed to whomso-

ever was lawfully entitled thereto. Each underwriter

should have received such part of this fund to which, if

to anything, it was entitled, in such proportion as the

am.ount in its own separate policy bore to the fund.

Any sum of money paid to any underwriter was paid to

it because of the fact that a policy had been written

creating a separate or several obligation on the part of

that underwriter. The amount paid each underwrite^

was distinctly distributive. Any one of the under-

writers could assign its interest in the amount distrib-

uted to it and the assignee could proceed as representing
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that particular interest. The decree of the Court here

distributed the fund in the Registry of the Court to the

appellees in certain definite proportions. So that Cope-

land vs. Waldron, 133 Fed., 217, has no application

whatsoever. In fact what the Supreme Court said in

Estis vs. Trabue, 128 U. S., 229, cited by this Court in

Gopeland vs. Wuldron, supra, is in point here. The

language used is:

"There is nothing distributive in this judgment,
so that it can be regarded as containing a separate

judgment against the claimants and another separ-

ate judgment against the sureties."

In fact, what we contend for here has long been ap-

proved by the Supreme Court of the United States,

That Court said, in The Connemara, 103 U. S., 26 L.

Ed., 322:

"In Rich vs. Lambert, 12 How., 347, several

owners of cargo, having distinct interests, united in

a libel against the ship to recover for damage done
the goods, and the appeal was from a decree in

favor of each owner for his separate loss; in Oliver

vs. Alexander, 6 Pet., 143, the libel was by seamen
to recover their wages, and the decree was in favor

of each man separately for the amount due him in-

dividually; and in Stratton vs. Jarvis, 8 Pet., 4, the

decree was against each claimant of goods saved by
salvage service for his separate and distinct share

of the salvage. The cases were heard, so far as the

merits are concerned, precisely the same as if sep-

arate libels had been filed for each cause of action,

and the decrees as entered were in case of separate

suits. Rich vs. Lambert, supra, 353. Here, how-



ever, the matter in controversy was the amount due

the salvors collectively, and not the particular sums
to which each was entitled when the amount due

was distributed among them."

In the case at bar, the very matter in controversy is as

to the particular sum to which each party was entitled

when the amount was distributed among them. Prac-

tically the same objection raised here was urged in Gif-

fillan vs. McKee, 159 U. S., 303, 40 L. Ed., and the

Court said (40 L. Ed., 164) :

"The objection that an appeal was not taken by

the other defendants; that they did not join in the

appeal, and that there was nothing in the nature of

a summons and severance,—is equally untenable.

The decree was several, both in form and substance,

and the interest represented by each defendant was

separate and distinct from that of the other. In

such cases any party may appeal separately to pro-

tect his own interest," and many cases cited. Cited

with approval by this Court in The Eugene, 87

Fed., 1003.

It must be borne in mind that this is an appeal in ad-

miralty, and in such an appeal the cause is heard de

novo. By admiralty rules 7, 8, and 9 of this Court, up-

on seasonable application and a proper showing made,

new allegations may be made in this Court or a new de-

fense may be pleaded or different relief may be prayed

for or new proof may be offered. About the only thing

that will not be done by the Appellate Court is to

change the cause of action or to permit amendments to

cure defective process. If it had been necessary to get



lO

up here the intervenors mentioned in the second ground

of the objection, the appellees might have brought them

along, if they had made application to bring them up

and had shown cause to this Court that they should have

been brought up ; but clearly they cannot at this stage of

the proceeding appear specially by a motion to dismiss

the appeal and then urge the objection set out.

As to the St. Paul Fire & Marine Ins. Co., it was a

part\' to the arbitration agreement, and those parties

agreed not to appeal as between themselves; but there

v\as no agreement not to appeal against any decree

made in favor of the appellees, none of whom was a

part}" to the agreement not to appeal. (Statement of

Facts, Exhibit No. —
.

) In fact, the agreement under

which the distribution of the fund (other than the dis-

tribution of $4,132.92 to the appellees) was made con-

tained this proviso: "This agreement shall in nowise

" prejudice the rights of the undersigned to their rata-

" ble proportion of the fund so retained in the registry

" of the Court" (Apostles, p. 54) : that is, as to their

proportion of this $4,132.92, the very amount now in

controversy.

As to the Sufficiency of the Assignment.

The allegations in the petition of the appellant

[Apostles, pp. 77, 78 and 79) being undenied, must

stand as the facts constituting the assignment, that is to

say: The appellant "agreed with the underwriters

" above named (all of the all-risks underwriters) for
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" the assignnient of all of their rights under tlie policies,

" in consideration of the payment of $500 and certain

"costs; that said insurance companies were all repre-

" sented by Gutte & Frank," etc.

In the admiralty "an assignee of an interest may
" maintain an action upon his title as if originally vested

" in him." [Mut. Safety Ins. Co. et al. vs. Cargo of the

George, Ytd. case No. 9981, p. 1085.)

This being a proceeding in admiralty and the Court

having once acquired jurisdiction of the subject matter

here—the proper distribution of a fund in the registry

of the Court— it will, under the general rule of all ad-

miralty Courts, retain jurisdiction for all purposes, and

will make distribution to whomsoever may be entitled

to receive distribution. In Spratley vs. Hartford Ins.

Co., Fed. Case No. 13,256, the Court decided that

—

"An order on an insurance company, given by the

assured to a creditor of his, after the loss, directing

the company to pay such creditor the whole amount
due under the policy, makes the person receiving

such order an assignee of the cause of action, and en-

titles him (under the statute requiring the action to

be brought in the name of the real party in interest)

to sue on the policy, for the loss, in his own name."

Assignor Brown was subrogated to all of the rights

of his difYerent assignors, and the assignment is good as

to all or any one of such assignors. What was said by

Morrow, District Judge, in The Elmbank, 72 Fed., p.

613 et seq., is pertinent here:

"This is not an action at law, but it is a proceed-
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ing of an equitable nature to distribute a fund in the

registry of the Court. The proceeding is in the na-

ture of inter-pleader. . . . But the rule of law
against 'splitting up causes of action' has, obviously,

no application to an equitable proceeding of this

character. . . . 'The rule that, at law, assignment

of part of a claim cannot be enforced, has no appli-

cation in an equitable proceeding for the apportion-

ment of a fund.' . . . Nor is the consent of the

debtor necessary to an effectual assignment, in

equity, of part of an entire debt. . . . It is to be

observed, however, that there was no fund in exist-

ence when these assignments were made by Price to

the respective assignees. . . . Indeed it did not

necessarily follow that there ever would be any fund

in his favor. The assignments were, therefore,

m^erely of a chose in action. But assignments of this

character are recognized in equity and will be en-

forced. ... In Peugh vs. Porter, 1 12 U. S., 737,
the Supreme Court upheld an assignment of part of

a fund under circumstances closely analogous to

those in the case at bar."

"We think it well settled, both by principle and

authority, that the rights of equitable assignees will

be protected by the courts of law as well as by courts

of equity, and whenever it sufficiently appears that

it is the intention and understanding of the parties

that the transaction shall be an assignment, there is

nothing in the law to prevent its having that effect/'

Pass vs. McRea, 26 Miss., 143, 149, 150.

"Though the law does not admit an assignment

of a chose in action, this Court does; and any words

will do; no particular words being necessary there-

to." By Lord Chancellor Hardwick, in

Row vs. Dawson, i Ves., 331, 332.
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In Chowne vs. Bay lis, 31 Bevan, 351, it appears that

one John Durden, having insured his life, wrote to the

insurance company as follows:

"The Manager or Secretary of the Victoria Life

Association

:

Please take notice that I wish to transfer my in-

terest in the policies taken out in your office for two

hundred pounds and three hundred pounds respec-

tively, to Alfred Richard Cutbill, Esq., Manager of

Commercial Bank of London."

This letter was received by the company and noted in

the books. Held, that it was a good, equitable assign-

ment as against a subsequent assignee of the policies

who had, in addition, obtained possession of them. Sir

John Romilly, Master of the Rolls, said:

"It is impossible to say that such a transaction and

such a document has no meaning, and was intended

to have no meaning, and yet unless it assigns his in-

terest in the policy it means nothing. It is to be ob-

served that no formal instrument is required for this

purpose. All that is wanted is that the document
should express the intention of the assignor to there-

by make the assignment."

It appears (Apostles, pp. 54 and 79) that the assign-

ors, the Imperial Marine, the Yang Tsze, the Straits

Marine, and the Hamburg Underwriters executed the

assignment and each received its proportionate part of

the consideration. As to the others for whom Brown

was substituted, there was, as already said, an equitable

assignment as to each and all thereof (Apostles, pp. 54,
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77, 7^ ^"^ 79)- Further, the Court below recognized

Brown as such assignee, by making the order of substi-

tution. If the appellees desired to attack that order,

the course was open to them to do so by a denial, season-

ably made, of the allegations in the petition which re-

sulted in the making of the order.

As TO THE Third Ground Urged.

This ground is not consistent with the record. The

record shows that an order was made substituting

Brown as a party, in place of his assignors, prior to the

14th day of March, l^he Apostles show (p. 84) that the

order substituting Brown was served upon the proctor

for the adverse party on the 13th day of March, 1905.

The order must have been made at the time it was

served and the presumption is in favor of all regulari-

ties in regard thereto. The mere fact that it was not

filed until the i6th day of March in no way affects the

substitution, provided the order was made prior to the

16th day of March. The order, under the authority of

Latham vs. U. S., 9 Wall., supra, would relate back to

the time of its making.

As TO THE Oral Objection on the Ground of the

Insufficiency of the Assignment of Errors.

"In other cases assignments of error have been
filed which merely specified as error that the judge
made the decree which he did make instead of mak-
ing a different one. And I know of no case in
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which the fact of the assignment of errors, as in this

latter form, has either prevented the appeal or the

hearing of all the questions in the cause by the Ap-
pellate Court. Ben. Adni., Sec. 628.

"It is no ground to dismiss an admiralt}^ appeal

because the record shows that there was no evi-

dence, nor agreed statement of facts, nor assign-

micnt of errors. Admiralty cases on appeal to the

Circuit Court are tried de novo, on the original or

amended pleadings, and on such evidence as may
be properly ofi'ered, whether the same was ofifered

in the District Court or not.'' The Ethel, 31 Fed.,

576.

xA.fter the cause once gets into the Appellate Court,

" it is proceeded with substantially as it would have

*' been if originally begun in that Court." (The Louis-

ville, 154 U. S., 25 L. Ed., 771.)

The whole case is opened by the appeal. [The Hes-

per, 122 U. S., 30 L. Ed., 1 175.)

Since in admiralty the parties have a right to have

the whole case tried de novo by the Appellate Court,

they can not be deprived of this right by an entire fail-

ure to assign error. Rule 52 of the Admiralty rules

made by the Supreme Court provides, "no reasons of

" appeal shall be filed or inserted in the transcript."

It is respectfully submitted that the motion should be

denied.

IRA BRONSON AXD

D. B. TREFETHEN,
Proctors for Appellant.




